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EN BANC
MYERS, J., FOR THE COURT:

1. This is an apped from the Chancery Court of Lee County. The subject of this case is an
encroachment by the Coxes onto land that Norris alegedly owns. The trid court originaly concluded
Marvinand Mary Cox had adversely possessed two portionsof Samue T. Norris sproperty and awarded

the Coxesfeesmpletitleto these portions. Thetrid court later entered asupplementd judgment, reducing

! The origind opinion iswithdrawn and replaced by this opinion. Rehearing is denied.



the land awarded to the Coxes. Both sdeswere unhappy with the new findings, so they then filed severd
pogt-trial motions elther seeking relief from the judgment or to amend the supplemental judgment.  After
the chancellor denied these motions, both sides gpped ed to this Court. Both Norrisin his apped, and the
Coxes, in their cross-appedl, cite identica issues.
. WHETHER THE COXES MAY ADVERSELY POSSESS THE DISPUTED
PROPERTY THROUGH ACTS OF THEIR EMANCIPATED CHILDREN AND
RELATIVES.

Il. WHETHER THE COXES CLAIMED OWNERSHIP IN THE DISPUTED
PROPERTY.

1. WHETHER A SURVEY |S NEEDED TO ADEQUATELY DESCRIBE THE
DISPUTED PROPERTY.

The Coxes, in their counter-apped, cite one additiona issue:
V. WHETHER THE COXES CLAIMED THE DISPUTED PROPERTY .
Statement of the Facts
92. On April 18,1997, Samue T. Norris bought two parcels of land in Lee County, Missssippi. The
deed describes the first parcel (east parcdl) asfollows:

The east hdf of the east hdf of the southeast quarter of Section 9, Township 9, Range 6
ead, in Lee County, Missssippi.

The deed describes the second parce (west parcel) asfollows:

The west hdf of the east half of the southeast quarter of Section 9, Township 9, Range 6
ead, in Lee County, Missssippi.

3.  After purchasing his property, Norris noticed structures on his property. Appellees/cross-
gopellants Lisha and Larry Woodard own a mobile home that Sts in the southeast corner of the Norris

parcel. David and Elizabeth Cox occupy the mobile home. Additiondly, a wood-frame shop, a mobile



home, and acamper were found on the south central portion of Norris's property.? Thismobile homewas
owned by Kathey Mashburn and occupied by Jeffrey Jackson. Harold Jackson livedin the camper, which
was located near the shop.
14. The Coxes bought their parcel of land on August 27, 1971. It isdescribed as:

One (1) acre in the extreme northeast corner of the Northeast Quarter of Section 16,

Township 9, Range 6 East, Lee County, Missssppi. Said land is bound on the east by

the Quarter Section line, on the south and west by a public road and on the north by the

quarter section line.

Said tract contains one acre, more or less.
5.  After the purchase, the Coxes, dong with their five children, had to clear the land because it was
overgrown and strewn with garbage. The Coxes alege that they performed other acts associated with
possession on the disputed property, such as cut trees for firewood and mowed grass and vines on hills.
6.  Anold fence ran around the Coxes property down in the hollow between the Coxes house and
David Cox’ smohilehome. The Coxesassumed that thiswasthe northern boundary of their property. This
fence, however, is now in anadvanced state of disrepair. Only three or four portions of the fenceremain,
and these are pieces of asingle strand of barb wire sticking approximately three inches out of atree.
17. Beginningin 1971, Marvin Cox used the disputed land for storing vehiclesand boats. Evidencewas
presented that various Cox children and some grandchildren have lived on the disputed property in mobile
homes from 1973 to the present. The mobile homes were placed ether in the southeast corner of the
disputed property (where David Cox presently lives) (the“ east trailer sit€”) or in the south-centra portion

of the property (where Jeffery Jackson presently lives) (the“west traller Site€”). Although thereweretimes

when no one occupied the mobile homes, there was adways amobile home on at least one Site.

2The mobile homeis 33.7 feet north of Norris's southern boundary, and the shop is 29.4 feet
north of the southern boundary.



8.  Additiondly, Marvin Cox began constructionof ashop onthewest trailer stein 1984. Thisshop
was used for storage and various types of mechanicd work.
19. In her origind ruling, the chancellor gave title to both the east and west trailer stesto Cox. In a
supplementa ruling, issued December 7, 2000, the chancedllor reconsdered and granted title of only the
shop building, the roadway to it, and fifteen feet surrounding the shop to Cox. Title to the remaining
disputed property was quieted in favor of Norris.
Standard of Review
110. Itiswel established that this Court will not reverse a chancdlor’ s findings unless they are clearly
erroneous. Sprolesv. Sproles, 782 So. 2d 742, 746 (12) (Miss. 2001) (citing Dillonv. Dillon, 498 So.
2d 328, 329 (Miss.1986)). The supreme court hasillustrated this sandard by saying, “afinding of factis
‘clearly erroneous when ‘dthough there is evidence to support it, the reviewing court on the entire
evidenceisleft with adefiniteand firm conviction that amistake hasbeenmade’™ 1d. at 746 (13) (quoting
InreEstate of Taylor, 609 So. 2d 390, 392 (Miss.1992)) (quoting UHS-Qualicare, Inc. v. Gulf Coast
Community Hosp., Inc., 525 So. 2d 746, 754 (Miss.1987)).
Legd Andyss

|. WHETHER THE COXES MAY ADVERSELY POSSESS THE DISPUTED

PROPERTY THROUGH ACTS OF THEIR EMANCIPATED CHILDREN AND

RELATIVES.
111. TheMissssppi SupremeCourt haslisted Sx dementsthat aclaim of adverse possession must mest
to be successful: the possesson must be (1) under clam of ownership; (2) actua or hogtile; (3) open,
notorious, and visble; (4) continuous and uninterrupted for a period of ten years, (5) exclusve; and (6)

peaceful. Crump v. State, 823 So. 2d 1213, 1215 (19) (Miss. Ct. App. 2002). Crucid to our discussion



are the fourth and fifth e ements—that is, whether acts of an emancipated child or relative may count for
exclusive, continuous and uninterrupted possession.
f12.  Our research failed to produce any Missssippi caseswhich would dlow aparent to clam actions
of their children or relatives so the parents may claim adverse possession of property. However, one may
adversdly possess through the acts of one's agent. Cox v. Richerson, 186 Miss. 576, 191 So. 99, 104
(1939). We must now determine whether an emancipated child or other reative may serve asone’ sagent
for adverse possession.
113. An“agent” has been defined as “a business representative who handles contractud arrangements
betweenthe principa and third persons.” Brian A. Garner, A Dictionary of Modern Legal Usage 38 (2d
ed. 1995). In case law, the term has been defined as:

A person authorized by another (principal) to act for or in place of him; one entrusted with

another'sbusiness. . . . A businessrepresentative, whose functionisto bring about, modify,

affect, accept performance of, or terminate contractua obligations between principa and

third persons. . .. Onewho dedsnot only with things, asdoesaservant, but with persons,

usng his own discretion as to means, and frequently establishing contractud reations
between his principal and third persons. One authorized to transact al business of

principd. . . .

State v. Brooks, 781 So. 2d 929, 934 (112) (Miss. Ct. App. 2001) (citing Restatement (Second) of
Agency 81 (1958); 2A C.J.S. Agency 88 4-5 (1972)). Thelatest revision of the Restatement elaborates:
Agency isthefiduciary relationship that arises when one person (a "principd™) manifests
assent to another person (an "agent™) that the agent shdll act on the principa's behdf and
subject to the principd's control, and the agent manifests assent or otherwise consents so

to act.
Restatement (Third) of Agency 8 1 (Tentetive Draft No. 2, 2001).
714. ThisCourt findsthat the key to these different definitions of this broad and sometimes vague term

isthat the agent acts on the principa’ s behdf and is subject to the principa’s control. Given the factsof



this case, we find that the chancellor was acting within her discretion when she found that the Cox children
were not acting asMarvin Cox’ sagents. By definition, an emancipated childisno longer under itsparent’s
control. Cf. Miss. Code Ann. § 41-41-51(b) (Rev. 2001) (“‘ Emancipated minor’ means any minor who
is or has been married or has by court order or otherwise been freed from the care, custody and control
of her parents.”). Nor canit be said that the Cox children were acting for their mother and father by smply
living on the disputed property. There were no obligations imposed on the children. The Coxes merely
dlowed ther children to live on land which they claimed.

115. The evidence showed that the only part of the disputed property which Marvin Cox had secured
for his own use was the shop building. While he dso dlowed his children and in-lawvs to sore thingsin
the building, it was built and used with the understanding that he dlaimed the property. All dements for
adverse possession of the property on which the shop Sts have been met. Therefore, the judgment of the
chancdlor, in so far as ownership of the disputed property is concerned, is affirmed.

Il. WHETHER THE COXES CLAIMED OWNERSHIP IN THE DISPUTED
PROPERTY.

716. Norris clams that the Coxes, on at least two occasions, disclaimed ownership to the disputed
property. Therefore, he argues, they could not adversaly possessthe property if they did not clamiit. The
firg occasion which Norris describes is Marvin Cox offering to purchase the west trailer site from him.
Norris s description of the conversation was corroborated by Kenneth Houston, adisinterested neighbor.
917. Norris dso describes the occasion when Marvin Cox, armed with a shotgun, threatened an
gppraiser from the Lee County Tax Assessor’ soffice. The appraiser was attempting to apprai se the west
traller stewhen Cox threatened him. Cox then followed the gppraiser to the shop. Theappraiser told Cox

that the property was not his. Cox smply told the gppraiser to get out of the area.



118. Thistestimony that Cox may not have affirmatively clamed dl the property at dl times condtituted
evidence to be consdered in determining the vadidity of the adverse possesson clam dong with dl other
tesimony offered by theparties. Theseincidentshighlighted by the Norrisesare sufficiently ambiguousthat
they do not dominate over dl other evidence.

1. WHETHER A SURVEY IS NEEDED TO ADEQUATELY DESCRIBE THE
DISPUTED PROPERTY

119.  Norrisarguesthat the Coxes have not met their burden of proof since they did not have asurvey
to describe the land which they claimed. Indeed, over the course of the pleadingsin this case, the Coxes
even increased the amount of land which they claimed to adversely possess. There is some merit in this
argument. “Possession is defined as ‘ effective control over a definite area of land, evidenced by things
vighleto the eye or perceptible to the senses. It includes control over the land and the intent to exclude
others except with the occupant's consent.”” Blankinship v. Payton, 605 So. 2d 817, 819-20 (Miss.
1992) (quoting George A. Pindar, American Real Estate Law, 88 12-13 (1976)). However, a survey
isnot needed to delineate aclaim of adverse possession where established monuments and boundaries can
be used to describe the parcel. See Cheatham v. Stokes, 760 So. 2d 795, 799 (120) (Miss. Ct. App.
2000) (chancellor found evidence of an old fence to be sufficient to delineste boundaries of disputed
property).

720. Inthe ingtant case, the only boundaries in dispute were the north boundary and part of the west
boundary of the Coxes land. The Coxes introduced evidence of an old fence line that was found to the
north of both trailer sites. Additionaly, the chancellor walked the disputed property and saw it for hersdlf.
The chancellor must evidently have found the evidence of the old fence to be insufficient. Impliedly, she

found the only definite area the Coxes could clam was that on which the shop sat. Condtruction on the



shop began in 1984. Therefore, it was well within her discretion for the chancellor to find the Coxes had
acquired title to the land on which the shop sat.

V. WHETHER THE COXES CLAIMED THE DISPUTED PROPERTY
921. We are not sure what the Coxesare asking usto decide. Taking theissueliterdly, then theanswer
isan obvious “yes” Why ese would they bother contesting the origind action, let done file an apped, if
they did not claim the property? Reading the brief, it appears that the Coxes mean to phrase the issue as
“whether the Coxes' possessed the disputed property in an open and notorious manner.” Wewill usethis
interpretetion.
722. We hold the question of whether the character of possession was “open, notorious, and visible’
to be one of fact. This Court will uphold the chancdlor’s finding if substantid evidence supportsit and is
not clearly erroneous. Johnson v. Black, 469 So. 2d 88, 90 (Miss. 1985).
923.  Contradictory evidence was presented, including evidencethat the Coxes offered to buy someland
from Norris. The chancellor was in the best position to weigh the credibility of the witnesses, and it isup
to her to decide who to believe. We will not try to second-guess her.
124. We notethat it gppears from the chancellor’ s findings that she did think the possession was open
and notorious. What the chancellor found determinative was that the Coxes could not claim possession
through the acts of their children.
125. THE JUDGMENT OF THE CHANCERY COURT OF LEE COUNTY ISAFFIRMED
ASTOBOTHTHEDIRECT APPEAL AND THE CROSS-APPEAL. COSTSOF THE APPEAL

AREASSESSED ONEHALFTO THEAPPELLANT AND ONEHALFTO THE APPELLEES.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, AND GRIFFIS, JJ.,, CONCUR. CHANDLER, J.,, NOT PARTICIPATING.



